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Introduction

The changes, revolutions, uprisings and civil wars the Arab
countries have been going through since January 14, 2011, known as
“the Arab Spring,” are at the heart of the transitional justice. Such
issues are the subject of debate in many Arab countries and will soon
continue to be so in many others. With reference to the reality in our
Arab region, there is a certain disparity and difference in discussing
the issue of transitional justice, its utility and the mechanisms of its
implementation, in spite of the reigning belief that it is a vital
necessity to make this period of democratic transition a success.

However, approaches to transitional justice vary from one Arab
country to another. Some of them rush to pass laws related to the
subject such as in Libya which has been largely criticized for its lack of
conformity with the basic principles of transitional justice in general,
and the principle of impunity, in particular. The Libyan experience
focused more on the principle of reconciliation in a way that is rather
closer to amnesty, as defined in the principles of transitional justice.
Other countries, such as Tunisia and Yemen, are still trying hard to
find their way through transitional justice process and debating
relative incomplete draft laws; whereas others have not started
discussing the issue yet. In addition, some countries are still going
through a revolutionary process whose outcome has not been clear
yet.

Despite the difference and diversity of such cases, finding
common principles for the Arab Region may help such countries to
pass the necessary transitional justice laws — a stage that shall be
launched soon after the end of the revolution and period of unrest.

There is a certainty in the minds of Arab elites that the issue of
transitional justice is one of the most important challenges that Arab
societies have to overcome, especially in countries where rulers have
been topped down and new transitional governments have been put



in place by revolutionary processes. Transitional justice is considered
the best approach invented by humanity so far to successfully assist
experiences of transition from authoritarianism to democracy. It
includes mechanisms, concepts and methodologies of truth seeking,
prosecution of perpetrators, combating impunity, guaranteeing
restitution and reparation for victims. This is added to the guarantee
of non-repetition of the committed atrocities so that a national
reconciliation between citizens and between peoples and their past is
launched to lay the foundations of a bright future.

The Arab Institute for Human Rights, an independent non-
governmental organization whose activities have been covering the
whole Arab Region for more than three decades, is very well
equipped to address the issue and problematic of transitional justice
as a necessary and vital process in this period of transition in Tunisia,
then in Egypt, Libya, and Yemen, and then probably in other Arab
countries. For this purpose, the Institute organized and participated
in a number of international, regional and national conferences on
transitional justice for which it mobilized the best of international
and Arab experts. It also sent delegations of important Arab elites to
countries that had gone through transition in previous times so that
they could benefit from the knowledge and legal experience. This has
allowed the Institute to be a fundamental reference point for all
those who wish to develop a serious and profound knowledge of the
process of transitional justice, with both its positive and negative
aspects and mainly of the shortcomings to be overcome in the Arab
countries.

In the context of this ongoing work, the Democratic Transition
Group considered the necessity of creating a pseudo-judicial
mechanism to help actors and activists as well governments in the
Arab Region to activate the transitional justice process. These efforts
have produced Guidelines of Transitional Justice in the Arab World, a
project that commemorated the series of meetings, conferences, and
scientific and legal studies, etc. organized by the Arab Institute in a

v



number of Arab countries. The Project is also the result of one of the
concluding recommendations emerging from the last conference the
Institute organized in Cairo which called for the preparation of a draft
law on transitional justice in the Arab countries.

The text of these Guidelines of Transitional Justice in the Arab
World, which is in execution of this recommendation, was finalized,
inter alia, by the following:

Ayachi Hammami, Lawyer from Tunisia
Wahid Ferchichi, Professor from Tunisia
Habib Belkouch, from Morocco
Marouane Attachany, from Libya
Mohammed Jassar, from Yemen

Edward Gonzalez, of the International Center of Transitional
Justice (ICTJ)

Howard Varney, of the International Center of Transitional
Justice (ICTJ)
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Part One: Transitional Justice Principles and Objectives

1. Transitional justice is a comprehensive process composed of a
set of interrelated mechanisms that aim at discovering the truth of
violations, prosecuting the perpetrators, making reparations for the
victims, preparing the society for reconciliation and establishing a
guarantee of non-repetition of such violations.

Transitional justice is a participatory process emerging from debates,
in which civil society plays a significant role and that takes into
consideration the gender component.

Section I: Truth-Seeking

2. Knowing the truth is an inalienable human right.

3. Knowing the truth aims at identifying and defining all gross
violations of human rights in their comprehensiveness and
interrelatedness which individuals, groups, organizations and
institutions have been subject to since the date fixed by the truth
commissions.

4. The commission established by this law has the prerogative of
seeking the truth using all means.

5. The gathered documents shall be the property of the
community and accessible to every person; their content shall be
published in the all publication means to guarantee their
accessibility.

Section ll: Accountability

6. Combating impunity and upholding accountability represent
a fundamental principle that preserves the rights, makes restitution,



enhances confidence in the institutions and avoids repetition of
violations.

7. Accountability is held in front of all types of courts; civil,
criminal and administrative.

8. Crimes of torture and human rights violation are not
prescriptible, and their prescription shall enter into force from the
launching of legal proceedings related to the event.

9. The victims of human rights violations and torture shall be
exempted from paying the litigation expenses which are paid by the
State.

10. Regular or competent courts shall judge by what they
consider as deterrent to human rights perpetrators and make
reparations and restitution to the victims.

Section lll: Reparation and Restitution

11. Compensation for violations is a right that the State
guarantees by making reparations and restitution as a remedy for
human rights violations.

12. The victim, according to this law, is each person or group of
persons whose human rights have been violated and such violations
have affected their lives.

13. Compensations are specified according to objective standards
defined by the committee of truth, justice and reconciliation on the
basis of justice, transparency and dignity of victims.

14. The process of receiving compensation shall be fair and
speedy and shall preserve the dignity of victims.



15. The State shall guarantee the effective payment and speedy
compensation for material, moral and symbolic reparations without
delay.

16. The State shall provide immediate care for all who need it
among the victims, especially the elderly, women, children and
people with special needs without waiting for the issuance of rulings
or decisions relating to compensation.

17. A Compensation Fund for the compensation of damages,
reparations and restitution shall be created; its resources shall come
from the State budget, amounts recovered from the violations’
perpetrators, grants and private donations.

Section IV: Institutional Reform

18. Sectoral fair committees to identify shortcomings of major
sectors and suggest the necessary mechanisms for their amendment.
(Sectors: security, judiciary, media, banking, public procurements, the
Army, decentralization ...)

19. The committees shall be equally represented by the
representatives of the sector, on the one hand; and civil society
representatives and experts, on the other; the High Independent
Committee supervises their composition and functioning.

20. Sectoral fair committees present their reports no later than a
year after its creation to the High Committee which presents it to the
Government, and publishes it to the public.

21. The Government shall implement the Commission's
recommendations within six months from the date of receiving the
reports.



Section V: Preserving National Memory

22. A national museum and regional museums shall be created to
perpetuate and preserve the memory of events experienced by the
country since the date fixed by the Truth commissions.

23. The education curricula shall be gradually modified taking into
account the memory relative to the violations of rights and freedoms,
and events shall be rewritten while emphasizing the people’s role.

24. Memorials, squares and streets shall be created to
commemorate events and immortalize people who have sacrificed
their lives in service of their country.

25. In addition to celebrating the National Revolution Day,
institutions and regions shall also commemorate the events they
have experienced.

Section VI: Establishment of Reconciliation and Building Trust

26. Reconciliation does not mean in any case forgetting the past
and folding its pages, or impunity and lack of accountability.

27. Individual reconciliation between victims and perpetrators are
possible only with the consent of the victims and at the request of
the perpetrators who make public apologies; compensation and
reparation are not considered in any way a waiver of the
perpetrators’ accountability.

28. The High Commission of Truth, Justice and Reconciliation shall
work on establishing the mechanisms of reconciliation and building
trust between citizens and national institutions.



Part Two: The High Independent Commission of Truth,
Justice and Reconciliation

29. A high independent commission of truth, justice and
reconciliation (hereafter the “Commission”) is established. It is a
public independent commission that enjoys a legal personality and
financial and administrative autonomy.

Section I: Structure and Organization of the Commission

30. The Commission is composed of a central committee and may
create regional and sectoral committees according to requirements
and mechanisms it sets for them.

31. The Central Committee is composed of members while
respecting the following division:

- Members representing civil society

- Members representing the Judiciary

- Members representing victims and martyrs’ families
- Experts in History, Sociology, and Psychology

- A member expert in Media and Communication

- A member expert in modern IT.

The Commission may also use experts from all fields and hire them
on a temporary basis.

32. The Commission shall elect its president at the first meeting
and develop its rules of procedure. The opening meeting is chaired by
the oldest member in terms of age who is assisted by the youngest.

5



Section lI: Terms of Reference of the Commission

33. The Commission shall develop a comprehensive vision to
establish truth, justice and reconciliation.

34. The Commission shall work on finding the truth of the human
rights violations in the period from ................ until ceeeeenneeennn.

35. The Commission's work period shall not exceed in all cases
five years from the date of commencement of its duty.

Section lll: Prerogatives of the Commission

36. The Commission shall investigate all violations that harm the
comprehensiveness and universality of human rights and all the
excesses related to maladministration of public money.

37. The President of the Commission has the prerogative of
requesting the administrative and judicial authorities and any
physical or moral person to provide the Commission with documents
or information in their possession; in this context, this request shall
not be denied by using the professional secrecy obligations excuse.

The Commission may check the courts’ cases and judgments or
decisions.

38. The Commission’s members and President enjoy the same
advantages of the judicial police while conducting investigations. The
members of the Commission in this framework enjoy the necessary
protection and immunity when doing their work or on the occasion
of doing it.

39. While doing its investigation, the Commission can face-to-face
meetings between victims and defendants, and in the case of the
recognition of the accused person, the victim shall be left with the
option of either taking the accused to justice or accepting

6



reconciliation with her/him according to the measures suggested by
the victim but in violation of the law; and when the agreement on
reconciliation is reached, all litigations against the accused shall come
to an end and the Commission’s decisions of conciliation shall not be
subject to appeal.

40. During the investigation, the Commission may organize
sessions of hearing, either secret or public, according to
requirements that are acceptable to the parties while respecting the
privacy of victims, especially women and children and ensuring their
physical and mental safety.

41. While establishing the principle of ending impunity, the
Commission shall accept all the files presented to it and every
charges filed to the Commission shall interrupt prescription and the
deadline of the right to litigation and prosecution.

42. The Commission shall publicize well-established facts; they
shall be published only after verification and investigation; and the
Commission shall publish them in its periodic reports as well as in its
final report.

43. Through its investigations and while considering the victims’
desires and demands, the Commission may decide compensation as
it deems appropriate to redress the material and moral damages
suffered by the victims and their families. It may take any action that
would make restitution to them; its decisions are binding upon all
parties and authorities.

44. The Commission proposes in its periodic reports and in its
final report recommendations for all the reforms that it considers as
a guarantee of no return to repression, tyranny, human rights
violation and maladministration of public money. In this context, it
may present proposals for political, administrative, economic,
security, justice and media reforms.



Section IV: The Commission’s Funding and Budget

45. The Commission is funded from pure public money and its
budget is attached to the State Budget.

Section V: Termination of the Commission’s Work

46. The Commission terminates its work according to the period
specified in the law. It publishes its final report through all
publication means available. It presents all its documents and files to
the institution in charge of the national archives or to a national
memorial museum, in case of its creation.

47. At the conclusion of the Commission’s work, each citizen has
the right to immediately look at the documents and facts confirmed
by the Commission.



